Different jurisdictions can and do reach different conclusions about that calibration. These differences can be both general (e.g., what subject matter can be protected, or the term of protection) and specific. This article focuses on a specific legal issue that has generated a great deal of controversy: when, if ever, an IP holder's unilateral refusal to license its IP right may trigger antitrust liability. Many view the United States and the European Union as having adopted very different approaches to this question. Conventional wisdom holds that EU competition law is far more willing than U.S. antitrust law to override firms' unilateral decisions whether to license their intellectual property rights (IPRs) in the interest of promoting competition. 3 This conventional wisdom stems from a line of cases over the last two decades holding that owners of IPRs that possessed a dominant position in a market and refused to license IPRs to others in particular circumstances abused their dominant position in violation of EU competition law. In those cases, the courts regarded a mandate to license the IPRs as an appropriate remedy. Although controversial in the European Union itself, these cases appear even more controversial to many American commentators. Generally, these commentators have charged that imposing antitrust liability on such refusals to license undercuts a fundamental constituent of IPRs: the right to exclude others. Imposing liability in these circumstances thereby undermines the very incentives for investment and innovation that IPRs seek to provide, and likely reduces longrun social welfare, which both antitrust and IP laws seek to promote.
Thus, for example, in response to the decision in the Microsoft case, 4 the U.S. Assistant Attorney General for the Antitrust Division took the unusual step of publicly criticizing the ruling of the European Court of First Instance (CFI). In a press release issued only hours after the CFI handed down its 3 See, e.g., Rita Coco, Antitrust Liability for Refusal to License Intellectual Property: A Comparative Analysis and the International Setting, 12 MARQ. INTELL. PROP. L. REV. 1, 3 (2008) ("A comparative analysis of the current European and American systems-the two most mature for both antitrust and IP-shows that the former tends to downplay IP rights in favor of competition, whereas the latter tends to curtail the imperative of competition to preserve the exclusivity based upon IP rights. Yet these are only trends, and on the whole the two systems are still largely unsettled on the matter. decision, he expressed the concern that "the standard applied . . . by the CFI, rather than helping consumers, may have the unfortunate consequence of harming consumers by chilling innovation and discouraging competition." 5 For some critics, Microsoft and similar decisions signal an unhealthy European appetite for interventionist regulation at odds with the fundamental principles of a free economy 6 or manifest a protectionist trade policy that disadvantages foreign firms doing business in Europe. 7 For others, the decisions reflect a myopic approach that favors the short-term benefits of competition over the long-term benefits of innovation. 8 Under these accounts, a serious rift, perhaps a chasm, exists between the European Union and the United States: the United States supposedly protects IP rights more vigorously, does not exhibit the same regulatory appetite as the European Union, and embraces a superior long-term pro-IP and pro-innovation approach. Even commentators who approve the use of antitrust to compel IP owners to license in appropriate cases share the view that, on this point, Europe and the United States clearly diverge. 9 In this article, we argue that, at least in the context of copyright law, this analysis of trans-Atlantic differences is incomplete and potentially misleading. By focusing on only one aspect of antitrust doctrine-here, unilateral refusals to license-the conventional wisdom neglects other important dimensions of the two jurisdictions' competition and innovation laws. We maintain that any comparative analysis of the respective jurisdictions' innovationfriendliness must also consider (1) as a matter of legal substance, the existence of doctrines internal to intellectual property law that limit IPRs to facilitate both traditional and innovative competition 10 and (2) as a matter of legal 5 Press Release, U.S. Dep't of Justice, Assistant Att'y Gen. 10 We use the term "innovative competition" to denote innovations that compete with the copyrighted work. Innovative competition is distinct from perfectly substitutive competition (i.e., identical or near-identical works) and from innovations that may not compete at all with the A holistic assessment of a jurisdiction's overall innovation friendliness may also require looking beyond the substantive rules of copyright and antitrust laws. In particular, it may require looking at how the process of antitrust law constrains the exercise of IP rights. This inquiry provides another reason to question claims about America's pro-IP bias. Even if modern U.S. antitrust law tends to be more self-restrained in its application to IP-related conduct, some unique features of the U.S. antitrust legal process tend de facto to constrain IP holders in ways that European legal process does not. In particular, we will argue, the predominance of private antitrust litigation in the United States, coupled with the availability of class actions, extensive discovery, treble damages, and a well-established antitrust bar, can be imposing checks on IP owners that do not exist in Europe. Indeed, these differences may justify a conclusion that, contrary to common wisdom, copyright protection in the United States is actually weaker than in Europe in some key respects. This article will make several points, which we present in order of increasing complexity, and, we expect, decreasing consensus. We begin by pointing out that any evaluation of a jurisdiction's pro-innovation stance based on a single doctrine (such as the treatment of refusals to deal) is incomplete and potentially misleading.
Our second point is that, at least in the copyright area, once the analysis moves beyond refusals to deal and considers, among other things, the role that doctrines internal to copyright law play in circumscribing its scope, a different copyrighted work. We use the term to highlight the point that U.S. copyright law tolerates (or even encourages) not only innovation that has no effect on the market for the copyrighted work, but also innovation that may compete with it, especially if it adds something else that the existing work is lacking. 11 Of course, other policies might be relevant as well. For example, extremely favorable tax policies towards innovators could make one jurisdiction more hospitable to innovators even if it provides weaker IP protection and has adopted more aggressive antitrust policies. In this article, however, we hold constant all other policy differences and focus on only antitrust and IP laws.
picture emerges. We demonstrate that a broader look, one that encompasses both copyright doctrine and antitrust process, undermines the conventional wisdom that United States protects copyright more strongly than does the European Union. Zooming out from refusals to deal and examining other facets of copyright and antitrust law reveals that, where innovative competition is at stake, U.S. law has tended to circumscribe copyrights more closely than has EU law, both internally-by contracting the scope of the copyright-and externally-by making antitrust scrutiny widely available.
Our third point seeks to explain why the European Union has relied on competition law to police the anticompetitive use of copyrighted works while the United States has instead relied on doctrines internal to its copyright law to promote innovative competition and restrain copyright overreach. We suggest that differences in institutional structure and antitrust process, as well as different conceptions of copyright law and attitudes toward antitrust enforcement, may help explain the distinct approaches that the European Union and the United States have taken to resolving similar problems.
We limit our attention in this article primarily to the interaction between antitrust law and copyright law. We limit our focus in this manner for two main reasons. First, many of the leading EU cases on the interaction between antitrust law and IPRs have involved subject matter in the domain of copyright. Therefore, the story of the jurisprudential intersection and interaction between antitrust law and IPRs, given American and European case law in their present form, is in large part the story of the interaction between copyright law and antitrust law. Second, a careful examination of the interaction between copyright law and antitrust is itself a substantial undertaking and does not permit us also to examine, in the context of this article, the interaction between antitrust and other IPR regimes, such as patents. We do, however, believe that our analysis of the interaction between copyright and antitrust may shed meaningful, albeit limited, light on the relationship between antitrust and IPRs more generally.
I. ANTITRUST REGULATION OF IPRS IN THE UNITED STATES AND EUROPE
Although antitrust law can affect IPRs in a number of ways, this Part focuses specifically on the law of refusals to license IPRs. There are two reasons for this. The first is that antitrust scrutiny of refusals to license IPRs constitutes in some sense the most significant impact that antitrust law can have on IPRs. While other antitrust doctrines-such as those relating to price discrimination, product tying, or horizontal agreements-can also limit the use of IPRs, a finding that a refusal to license an IPR violates antitrust laws has the greatest potential impact on IPRs because it aims at the heart of the IP owner's right to exclude. Such a finding may result in injunctive relief that [Vol. 79 amounts to compulsory licensing of an IPR. Second, as a practical matter, most of the contentious European antitrust decisions dealing with IPRs have dealt with refusals to license copyrighted works, so any comparative discussion of the interface between antitrust and IP must of necessity focus on refusals to deal.
A. THE AMERICAN APPROACH TO 12 Although Trinko did not deal with IPRs, it is important to this discussion for two primary reasons. First, Trinko is now the leading case on refusals to deal under Section 2 of the Sherman Act 13 and provides considerable guidance on the contours of American law on this point. Second, Trinko demonstrates the American courts' general reluctance to impose positive obligations on parties to deal with their competitors, and, a fortiori, it may portend even greater reluctance to impose an obligation to license IPRs, where the policy rationales against compulsory licensing might seem especially strong.
14 Trinko concerned the failure of Verizon Communications to provide nondiscriminatory access to its telephone network to competing local exchange carriers. The Telecommunications Act required Verizon, the incumbent phone service, to provide non-discriminatory access to its network to competing phone services. Competing service providers alleged that Verizon was violating its obligations under the Act, and, following investigations by the New York Public Service Commission and the Federal Communications Commission, remedial measures were imposed that required Verizon to modify its behavior and provide non-discriminatory network access. A customer of a 12 540 U.S. 398 (2004). 13 15 U.S.C. § 2 ("Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, in the discretion of the court."). 14 competing local phone service provider subsequently brought a class action, alleging that Verizon's refusal to provide adequate network access to its competitors constituted a violation of Section 2 of the Sherman Act. The Supreme Court rejected the plaintiff's claim and refused to find Verizon liable for its refusal to deal.
In doing so, the Supreme Court first noted that, in general, a firm is under no duty to deal with its competitors. 15 The Court proceeded, however, to address two potential exceptions to this general rule. The first is the so-called Aspen Skiing exception. 16 This is, as the Court characterized it, a "limited exception" under which a defendant may be held liable for a refusal to deal if it terminates a previously existing, profitable, and voluntary course of dealing with another party to achieve an anticompetitive end. 17 The hallmark of this exception is a departure from a previous course of dealing; where there are no prior dealings, there can be no liability.
The second potential exception addressed by the Supreme Court relates to the essential facilities doctrine. Although courts sometimes differ in how they articulate the doctrine, 18 some lower courts have held that the doctrine requires a monopolist to deal with a competitor if the monopolist controls a facility without which the competitor cannot meaningfully compete in the market. In Trinko, however, the Supreme Court noted that it had never either accepted or rejected the essential facilities doctrine, and it declined to express an opinion either way. Instead, the Court simply held that if the doctrine did exist, it would not apply in the instant case.
19 Thus, the Court in Trinko clearly signaled an intention strictly to limit the circumstances under which a refusal to deal may give rise to antitrust liability. 15 Trinko, 540 U.S. at 407-08. 16 Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985) . For a more thorough discussion of Aspen Skiing as well as the state of the Aspen Skiing approach following Trinko, see Marina Lao, Aspen Skiing and Trinko: Antitrust Intent and "Sacrifice," 73 ANTI-TRUST L.J. 171 (2005) . 17 Trinko, 540 U.S. at 409. In addition to calling the Aspen Skiing doctrine a "limited exception," the Court also noted that "Aspen Skiing is at or near the outer boundary of § 2 liability." Id. 18 The most frequently cited formulation of the essential facilities doctrine in federal antitrust law, which is subject to question after Trinko, is found in MCI Communications Corp. v. AT&T Co., 708 F.2d 1081 (7th Cir. 1983), where the court outlined four elements to an essential facilities claim: "(1) control of the essential facility by a monopolist; (2) a competitor's inability practically or reasonably to duplicate the essential facility; (3) the denial of the use of the facility to a competitor; and (4) the feasibility of providing the facility." Id. at 1132-33. 19 Trinko, 540 U.S. at 410-11. The Court did note that, if the essential facilities doctrine does exist, an "indispensable requirement for invoking the doctrine is the unavailability of access to the 'essential facilities'; where access exists, the doctrine serves no purpose." Id. at 411. The Court also limited the scope of the essential facilities doctrine by holding that, where a state or federal agency has the power to compel sharing, the essential facilities doctrine cannot apply. 20 The plaintiffs in that case were Internet service providers (ISPs) that competed with AT&T in the retail market for DSL service. The ISPs did not own their own DSL lines. Instead, they leased wholesale DSL transport service from AT&T, which was bound by the conditions of a prior merger to lease such service to them. The ISPs alleged that AT&T had sought to "squeeze" them out of the market by keeping too high the wholesale price at which it sold access to its DSL lines to the ISPs while setting too low the retail price at which it sold DSL service to consumers.
A majority of the Supreme Court rejected the possibility of liability under Section 2 of the Sherman Act for "price squeezing." Two points from linkLine are worth noting for our purposes. First, the majority of the Court interpreted Trinko as holding that "if a firm has no antitrust duty to deal with its competitors at wholesale, it certainly has no duty to deal under terms and conditions that the rivals find commercially advantageous." 21 This interpretation signals intense skepticism among the Court's members toward rules that would police monopolists' pricing decisions. Second, in its brief discussion of the "limited circumstances in which a firm's unilateral refusal to deal with its rivals can give rise to antitrust liability," the Court cited Aspen Skiing, but made no mention of a broader essential facilities doctrine. 22 Thus, linkLine not only maintains but intensifies Trinko's restrictive attitude toward antitrust claims based on unilateral refusals to deal. Nevertheless, linkLine, like Trinko, stopped short of treating refusals to deal as per se legal or holding that liability is limited to Aspen-type cases.
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While the Supreme Court has not recently applied this body of law in the context of IPRs, some (though certainly not all) circuit court decisions in this area confirm that a refusal to deal will very seldom give rise to liability. 24 The First Circuit's decision in Data General Corp. v. Grumman Systems Support Corp 25 provides an excellent example. Data General was a manufacturer of minicomputers that also serviced its own computers. While it had a small share of the market for the sale of minicomputers, it held 90 percent of the market for servicing its own computers. Data General developed a software program, ADEX, for diagnosing problems in Data General computers, and it refused to license use of that program to all but a small number of service 20 providers. Grumman ultimately acquired copies of ADEX and made use of the program. Data General brought an action for copyright infringement, and Grumman counterclaimed, alleging that Data General's refusal to license ADEX violated the antitrust laws.
The First Circuit's reasoning with respect to the antitrust counterclaim appears to tightly constrain the possibility of finding antitrust liability for refusal to license a copyrighted work. The court noted that, while a monopolist's refusal to deal could count as prima facie evidence of exclusionary conduct that could give rise to liability under Section 2 of the Sherman Act, the monopolist could rebut this evidence by establishing a valid business justification for its refusal to deal. Most important for our purposes, the First Circuit held that "an author's desire to exclude others from use of its copyrighted work is a presumptively valid business justification for any immediate harm to consumers." 26 By making the desire to exclude itself a presumptively valid justification for the refusal to deal, the First Circuit placed a significant burden on those wishing to challenge refusals to license copyrighted works. Other courts have since adopted the same approach, further evincing the tendency of American courts to restrict antitrust scrutiny of refusals to license. 27 The Federal Circuit has gone even further and held that, subject to certain enumerated exceptions, a refusal to license an IPR cannot give rise to antitrust liability. 28 B. THE EUROPEAN APPROACH TO REFUSALS TO LICENSE Unlike their American counterparts, European institutions have expressed a greater willingness to use antitrust law to force firms to license their IPRs. While European authorities have given primacy to intellectual property rights in a number of cases, in three cases, the European Commission and the EU courts have found that a refusal to license constituted an abuse of dominance 26 Id. at 1187. 27 The Ninth Circuit accepted a modified formulation of the Data General approach in Image Technical Services, Inc. v. Eastman Kodak Co., 125 F.3d 1195, 1218 (9th Cir. 1997), one of the few cases in which a circuit court found that a refusal to license IPRs violated Section 2 of the Sherman Act. In that case, the court held that the plaintiff independent service organizations (ISOs) had rebutted the presumption that the protection of IPRs is a valid justification, as the evidence suggested that Kodak's motivation for refusing to license its IPRs was not a desire to protect its IPRs, but rather a desire to exclude competition from the service market. ( The first of these cases is the Magill case. 30 There, three television stations-RTE, ITV, and BBC-each published a TV guide covering exclusively its own programs. Each claimed copyright protection, under UK and Irish law, for its own weekly program listings. Magill attempted to publish a comprehensive weekly television guide, in competition with the separate guides published by each station, but the three copyright owners prevented it from doing so. Magill lodged a complaint with the European Commission, which found the refusal to be an abuse of dominant position and ordered a compulsory license of copyright on TV listings. 31 Both the European Court of First Instance (CFI) 32 and the European Court of Justice (ECJ) 33 upheld the decision.
In its decision, the ECJ outlined a number of pertinent principles as to when a refusal to license copyrighted works will constitute an abuse of dominance. It first acknowledged that the mere refusal to license a copyrighted work, even if done by a firm with a dominant position in the market, will not constitute an abuse of dominance. 34 It then noted, however, that such a refusal could constitute an abuse of dominance in "exceptional circumstances." 35 The ECJ proceeded to conclude that the television stations had abused their dominant position based on three factors. First, the refusal to license the copyrighted works prevented the emergence of a new product, a comprehensive listing of television programs, thereby bringing the firms' actions into the ambit of what is now subheading (b) of the second paragraph of Article 102 TFEU. 36 Second, there was no objective justification for the refusal to license. 37 Third, the refusal, by denying competitors information necessary to compete in the tele- . 34 Id. ¶ 49 (Judgment of the Court at I-823). 35 Id. ¶ 50. 36 Id. ¶ 54 (Judgment of the Court at I-824); see TFEU, supra note 29 ("Any abuse by one or more undertakings of a dominant position within the internal market or in a substantial part of it shall be prohibited as incompatible with the internal market in so far as it may affect trade between Member States. Such abuse may, in particular, consist in . . . (b) limiting production, markets or technical development to the prejudice of consumers . . . ."). 37 Magill, 1995 E.C.R. I-743, ¶ 55 (Judgment of the Court at I-824).
vision-listings market, had the effect of foreclosing competition in that market.
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The second case in which European courts found that a refusal to license copyrighted works could constitute an abuse of dominance was the IMS Health case.
39 IMS Health tracked sales of pharmaceutical products in Germany. To present this data effectively, it created, in cooperation with the pharmaceutical industry, a structure consisting of 1860 "bricks" that represented particular geographical areas of Germany. This structure rapidly became the standard mechanism by which pharmaceutical information was marketed and sold, and clients were resistant to alternative brick structures developed by NDC Health, a competitor. NDC Health ultimately used a brick structure very similar to the one developed by IMS Health, and IMS Health brought an action for copyright infringement in the German courts.
The case thereafter became procedurally complex. IMS Health was initially successful in German courts in obtaining interlocutory injunctions preventing NDC Health from using its brick structure. NDC Health then lodged a complaint with the European Commission that IMS Health's conduct was abusive within the meaning of Article 82 (now Article 102 TFEU). The European Commission initially ordered IMS Health, as an interim measure, to license the use of its brick structure to NDC Health. 40 This order was eventually overturned by higher courts, pending a determination of the case on its merits.
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While the European Commission's case against IMS was proceeding, however, the Landgericht Frankfurt am Main, the German court adjudicating the merits of IMS's copyright infringement claim, decided that IMS could not obtain injunctive relief to protect its rights if it was exercising those rights in an abusive manner. It thus decided to stay the copyright-infringement proceedings and refer questions to the European Court of Justice relating to the proper interpretation of Article 82 as it applied to the case.
In reaching its decision, the ECJ summarized existing case law on when the refusal to license an IPR could constitute an abuse of dominance:
[I]n order for the refusal by an undertaking which owns a copyright to give access to a product or service indispensable for carrying on a particular business to be treated as abusive, it is sufficient that three cumulative conditions be satisfied, namely, that that refusal is preventing the emergence of a new 38 Id. ¶ 56. product for which there is a potential consumer demand, that it is unjustified and such as to exclude any competition on a secondary market. 42 The ECJ thus restated the general structure of the test from Magill, emphasizing that a refusal to license an IPR can be abusive only when it prevents the emergence of a new product in the secondary market. The ECJ stated that this requirement would not be satisfied if the refusal were merely to prevent competitors from offering duplicates of the products that the IPR owner already offered on the secondary market. 43 The ECJ viewed this requirement as manifesting and ensuring a fair balance between the protection of IPRs and the public interest in competitive markets. 44 Having outlined the applicable legal principles, the ECJ left it to the German court to apply those principles to the facts of the case. 45 While the ECJ thus did not itself compel IMS to license its brick structure, it provided the German court with a significant scope to find that IMS's conduct did indeed constitute an abuse of dominance.
The most recent, and undoubtedly the most contentious, decision by European authorities to order the compulsory licensing of copyrighted works was the Microsoft case. 46 That case dealt with, among other things, Microsoft's alleged failure to provide to competitors sufficient interoperability information relating to its workgroup server operating system. The European Commission found that Microsoft's failure to disclose such information to competing software developers violated Article 82 of the Treaty of Rome, and the CFI upheld that finding. 43 Id. ¶ 49. 44 Id. ¶ 48 ("[I]n the balancing of the interest in protection of the intellectual property right and the economic freedom of its owner against the interest in protection of free competition, the latter can prevail only where refusal to grant a licence prevents the development of the secondary market to the detriment of consumers.").
Commentators have generally applauded the "new product" requirement as a necessary condition for the application of the essential facilities doctrine on similar grounds, often proposing relatively minor modifications to the condition to better attain an appropriate balance between antitrust and IP. . 45 The German court ultimately resolved the case on copyright grounds, and the European Commission, satisfied with the result, halted its own inquiry into the matter. See Czapracka, supra note 3, at 86 n.208. 46 Case COMP/C-3/37.792-Microsoft Corp., Comm'n Decision (Mar. In its decision, the CFI purported to restate principles from earlier European jurisprudence. 48 In some respects, however, the CFI expanded the ambit of Article 82 as a means of regulating the use of IPRs. First, the CFI substantially relaxed the requirement in earlier case law that the refusal to license an IPR must prevent the emergence of a new product for which there is consumer demand. 49 Rather, the CFI suggested that the underlying analysis considers whether the refusal to deal causes "prejudice to consumers," and it indicated that the limitation of "technical development" could also cause such prejudice. 50 Arguably, this lower standard can be satisfied in any circumstance where the licensing of the IPR will not simply result in a competitor creating a copy of the IP owner's product.
Second, the CFI spelled out a position that had remained implicit in previous case law. In contrast to the American approach under Data General, the CFI held that the mere protection of intellectual property rights cannot constitute an objective justification for a refusal to license. 51 This holding, together with the CFI's evisceration of the new product requirement that earlier case law had regarded as critical to the balance between IPRs and antitrust, seems to indicate a preference for competitive market structures over the protection of IPRs where the two conflict.
C. COMPARING THE APPROACHES: A DOCTRINAL DIVERGENCE
The above exposition demonstrates that EU courts are more willing than their American counterparts to find that a refusal to license an IPR can constitute an antitrust violation. While liability for refusal to deal stands on very tenuous ground in the United States, it is firmly established in European jurisprudence and has been used to compel the licensing of IPRs on a number of occasions. Additionally, even when applying the narrow exceptions to the U.S. no-liability rule, American courts have held that merely controlling an IPR is a presumptively legitimate business justification for not licensing that IPR, while European courts have firmly rejected this position. Though these differences are important, it is equally important not to overstate the divergence between European and American approaches to the regulation of IPRs using antitrust law. Both jurisdictions accept that the refusal to license an IPR, even by a dominant firm, does not by itself constitute an abuse of dominance, and despite European decisions that exemplify a more activist 48 Microsoft, 2007 E.C.R. II-3601, ¶ ¶ 319-336 (citing, inter alia, Magill and IMS Health). 49 Id. ¶ 647 ("The circumstance relating to the appearance of a new product, as envisaged in Magill and IMS Health . . . cannot be the only parameter which determines whether a refusal to license an intellectual property right is capable of causing prejudice to consumers within the meaning of Article 82(b) EC."). 50 Id. 51 Id. ¶ 690. [Vol. 79
antitrust approach, European authorities have in a number of cases declined to find that a refusal to license an IPR (or other asset) constituted an abuse of dominance. 52 Additionally, while the Microsoft case seemingly represents a high point in the application of Article 82 (now 102 TFEU) to IPRs, a plausible argument can be made that it would have been decided similarly under American law.
One argument advanced by the Commission for imposing liability on Microsoft was that it had disrupted previous levels of supply of interoperability information; the Commission alleged that Microsoft had earlier disclosed such information and had only stopped disclosing such information when its own product had achieved a reasonably strong position in the marketplace. 53 If this allegation were true, then liability arguably could have been found in the United States under the Aspen Skiing exception. Moreover, the European Microsoft antitrust litigation followed on the heels of related U.S. litigation that ultimately resulted in a settlement that, among other remedies, compelled Microsoft to disclose interoperability information to competitors. 54 Therefore, it is important not to overstate the extent to which the decisions by the Commission and the Court of First Instance depart from U.S. antitrust principles. Indeed, mandatory disclosure of interoperability information is not an uncommon remedy in U.S. antitrust law.
55 52 See, e.g., Case 238/87, AB Volvo v. Erik Veng (UK) Ltd., 1988 E.C.R. 6211, ¶ 8 (Judgment of the Court) ("It must also be emphasized that the right of the proprietor of a protected design to prevent third parties from manufacturing and selling or importing, without its consent, products incorporating the design constitutes the very subject-matter of his exclusive right. It follows that an obligation imposed upon the proprietor of a protected design to grant to third parties, even in return for a reasonable royalty, a licence for the supply of products incorporating the design would lead to the proprietor thereof being deprived of the substance of his exclusive right, and that a refusal to grant such a licence cannot in itself constitute an abuse of a dominant position."); see also Case T-504/93, Tiercé Ladbroke SA v. Comm'n, 1997 E.C.R. II-923 (finding that the refusal by a French organizer of off-course betting in France to license the use of sounds and pictures of French races to Ladbroke, the largest owner of betting shops in Belgium, did not amount to abuse of dominance); Case C-7/97, Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs-und Zeitschriftenverlag GmbH & Co. KG, 1998 E.C.R. I-7791 (holding that Mediaprint, a large newspaper publisher and operator of a home delivery scheme did not abuse its dominant position when it refused to let Oscar Bronner, the publisher of a small newspaper, to use Mediaprint's distribution scheme). Similarly, there are reasons to suspect that Trinko does not present a clear statement of U.S. law on refusals to deal. Trinko's apparent hands-off approach to refusals to deal may in fact reflect a number of idiosyncratic weaknesses in the plaintiff's case, weaknesses that might serve to distinguish Trinko from future cases challenging refusals to deal. For instance, three of the nine justices declined to address the merits of the refusal to deal claim, holding instead that the plaintiff did not have the standing required by U.S. antitrust law to advance its claim. 56 Additionally, the majority decision focused heavily on the presence of a statutory mechanism for regulating Verizon's conduct, a mechanism that could have been and was in fact utilized, and that thereby lessened the need for antitrust regulation of the refusal to deal. 57 Thus, the doctrinal discussion in the majority opinion may reflect the overall weakness of the plaintiff's case, more than it presents a clear articulation of the law as it would apply in a more difficult case. Accordingly, the implications of Trinko are not yet fully clear. 58 Finally, the differences between EU and U.S. law on refusal to license IPRs should not be overstated because the small number of decided cases involving refusals to license IPRs makes it difficult to draw meaningful conclusions on the precise contours of IPR owners' obligation to license their IPRs. It may be too early to know whether the European decisions reflect core principles of EU law or whether they will eventually be regarded as outliers, similar to such U.S. cases as Kodak, 59 that should be understood in light of their unique contexts. 60 While we accept the view that current U.S. and EU antitrust regulation of IPRs seems to diverge, it may be too early to determine whether that divergence lies at the core or at the margins of competition law. The previous Part confirmed the conventional wisdom that European courts are more willing than are American courts to use antitrust doctrines to limit IPRs. We now address the view in the relevant literature that this divergence runs much deeper, into the basic approaches of the two legal regimes to competition, innovation, and regulation. According to some, a case like Magill represents a fundamental hostility towards IPRs by EU institutions, one that can be traced back to the influence of the Freiburg Ordoliberal School of economics and its aversion to any kind of monopolistic market structure. 61 Others maintain that the EU position favors short-term benefits to allocative efficiency from increased competition at the expense of long-term innovation (dynamic efficiency). 62 They contend that the EU position understates the importance of Schumpeterian competition "for" the market, while overstating the virtues of competition "within" the market. 63 In our opinion, it is difficult to reach broad conclusions about fundamental differences between the United States and the European Union on the basis of differences in one particular legal doctrine. Even though EU competition law seems to have adopted a more aggressive stance towards refusals to license 179, 197 (2005) (arguing that the evils of a monopoly must be considered in the context of innovation and that the essential facilities doctrine, in attributing too much weight to short-term interests, is likely to punish the most important innovation). 63 Microsoft's market share could be explained by a variety of factors unrelated to anticompetitive behavior; that courts should decline to intervene in such cases to avoid possible Type I errors; and that competition law is a blunt instrument to deal with the complexities of Schumpeterian markets); Turney, supra note 62, at 183 (arguing that there will naturally be market concentration in high-tech markets, and that a policy of opening markets to competitors making similar products ignores the benefits of Schumpeterian competition, as well as the benefits that consumers derive from network effects).
IPRs, that stance tells us very little about each jurisdiction's overall approach toward the roles of IPRs and antitrust law in promoting innovation and consumer welfare.
In assessing a jurisdiction's balance between antitrust law and the protection of IPRs, it is necessary to analyze both bodies of law comprehensively. Identifying circumstances under which antitrust law may compel the licensing of a particular IPR is only part of the analysis. One must also consider the subject matter that the IPR protects and the extent to which IP law entitles the IP owner to exclude others from using the IP. If IP laws do not protect the subject matter in question, or if an exception or limitation to the IPR would permit another person to use it without the IP owner's permission, then no need for antitrust intervention arises; other firms can make use of the subject matter even without the benefit of an antitrust-based compulsory license. In other words, (a) not recognizing an IPR, and (b) recognizing the IPR but compelling it to be licensed through antitrust law are functionally similar options. This is not to say that the two alternatives are perfect, or even near perfect, substitutes. For example, the first entails no license fees, whereas the second might contemplate the payment of a reasonable fee. There are also important procedural differences that will be discussed below in Part IV. Thus, before reaching any conclusion about a jurisdiction's overall attitude to IPRs, it is necessary to consider not only the application of antitrust principles to IPRs, but also the extent to which the IP regimes of the respective jurisdictions limit the scope or exercise of IPRs for the purpose (or with the effect) of advancing competitive ends from within.
While a few commentators have already observed that the European decisions may be seen as a reaction by the institutions of the European Union to some over-protective copyright rules of individual member states, 64 we suggest that the difference in the underlying IP regimes stems from a more systemic procompetitive bent of U.S. IP law-and copyright law in particularthat currently has no equivalent in Europe. 65 To use Thomas Cotter's phrase, it appears that American copyright law embodies a stronger procompetitive in- 64 66 the presence of which lessens the need for rigorous antitrust scrutiny of copyright holders' behavior. 67 In presenting this argument, we look at four distinct areas of European and American copyright law. We consider first the treatment of facts and factual compilations under European and American copyright law. We show that had the Magill case been litigated in the United States, the U.S. courts might have reached a similar, and arguably more radical, result, but they likely would have done so on copyright rather than on antitrust grounds. We then consider three copyright doctrines-the merger, copyright misuse, and fair use doctrines-and argue that they have been applied to promote innovative competition and to limit or preclude the anti-competitive reliance on copyright. These copyright doctrines have thereby obviated or reduced the need for robust antitrust doctrines to prevent such anticompetitive uses.
A. FACTS AND FACTUAL COMPILATIONS
American and European copyright laws treat factual compilations in a somewhat similar fashion. While neither protects facts alone, both may protect compilations of facts. Nonetheless, considerable differences exist with respect to both the standard under which copyright in a compilation shall subsist, as well as the extent to which third parties can freely copy the facts from a protected compilation. This differential treatment demonstrates how a similar procompetitive outcome can be achieved either by calibrating the scope of IPRs from within or by using antitrust law to limit their practical reach from without. (2006) ("On occasion, IP law condemns conduct on the part of IP owners-or excuses otherwise infringing activity on the part of IP defendants-for the express purpose of promoting competition. It does so even though antitrust law-if it were to apply at all-typically would not condemn similar conduct on the part of the IP owner, or require the IP defendant be given free access, absent thorough analysis of (1) the markets within which the parties compete, and (2) whether the IP owner possesses market power."). 67 We note that U.S. trademark law may likewise embody procompetitive interests that are largely absent from EU trademark law, and that, as both Shubha Ghosh and Hill Wellford observed, recent U.S. Supreme Court decisions in patent law may reflect a similar procompetitive shift in patent law. phone Service was the exclusive provider of local phone service in part of Kansas. It was subject to a state regulation that required all telephone companies operating in Kansas to issue annually an updated telephone directory. Accordingly, as a condition of its monopoly franchise, it published a typical telephone directory, consisting of white pages and yellow pages containing the listings within its geographic area. 69 Feist, an independent publisher, sought to publish a comprehensive phone directory, covering a much larger geographical area. Feist's directory, which would contain the listings of 11 different telephone service areas in 15 counties, would reduce the need to call directory assistance or consult multiple directories. Feist approached each of the 11 telephone services and offered to pay for the right to use its white-pages listings. Of the 11 telephone companies, only Rural refused to license its listings to Feist. 70 Feist then copied Rural's directory, which prompted Rural to sue Feist for copyright infringement. In addition to defending on copyright grounds, Feist counterclaimed, alleging that Rural's refusal to license its listings violated Section 2 of the Sherman Act and that this antitrust violation also turned Rural's refusal to license its copyright into copyright misuse.
The district court found that the white pages of a telephone directory constitute an original work of authorship and are, therefore, copyrightable, and, consequently, that Feist could not copy the listings. 71 It rejected Feist's fair use defense 72 and held that Rural's alleged antitrust violations could not in law constitute copyright misuse. 73 The court of appeals affirmed, 74 but the Supreme Court, in a unanimous decision, reversed. The Supreme Court ultimately held that Rural had no copyright in its phone directory. It held that for copyright to be granted in a work, the work must be "original to the author" in the sense that it possesses at least a "minimal degree of creativity." 75 Because the phone listings were facts that Rural had simply listed in alphabetical order, there was no creativity in the compilation, and thus no copyright. As a result, Feist could copy the listings without fear of liability. It should be emphasized, moreover, that Feist was not the only party entitled to copy the listings; nor was publication of a comprehensive directory the only purpose for which the listings could be copied. The data was free for all: free as in free speech (no prior authorization is required) as well as in free beer (no payment is re- 76 Furthermore, even if there were copyright in the compilation, it would not extend to the data itself; the copyright would be "thin," meaning that anybody would be free to copy the non-protected data. 77 The district court was more sympathetic to Feist, however, when it turned to the antitrust counterclaim. Relying on the essential facilities doctrine, the district court held that Rural's refusal to license its white pages listings was an illegal refusal to deal under the Sherman Act. 78 It awarded Feist treble damages of $99,000 and reasonable attorney's fees, as well as an injunction prohibiting Rural from refusing to license its white pages listings at a reasonable rate. The circuit court reversed on the basis that Feist had not demonstrated that Rural's refusal to license had any anticompetitive effects. 79 This holding was probably correct, but only in a very technical sense. Rural's refusal to license did not exclude Feist from publishing its comprehensive directory because Feist ignored Rural's ownership claims and copied the listings despite Rural's refusal to license them. Moreover, by the time the circuit court issued its decision on the antitrust claim, the Supreme Court had already ruled that Feist could copy the listings and that Rural had no copyright that could exclude Feist.
The similarity between the facts in Feist and Magill 80 highlights their very different approaches to a similar legal problem. Both cases involved statutorily franchised companies that refused to license a competitor to use purely factual information that they produced as a secondary product of their primary business. In both cases, the refusal was calculated to stifle the production and marketing of a competing product. In both cases, an independent publisher sought to publish a comprehensive guide, copied the information without permission after its request for a license was denied, and was sued for copyright infringement. In both cases, the defendant-publisher not only defended on copyright grounds, but also brought an antitrust claim (filing an antitrust counterclaim in the United States, and lodging a competition law complaint 76 The distinction is often attributed to Richard Stallman. with the EC in Europe). In both cases, lower courts ruled in favor of the copyright plaintiff, only to have the highest court ultimately grant the defendant access to the data. In Europe, this result was reached through stronger antitrust laws; in America through weaker copyright laws.
Some commentators have suggested that the ECJ's willingness in the Magill case to compel the licensing of the television listings stemmed, at least in part, from the Court's view that idiosyncratic national legislation had granted copyright protection to works that did not merit such protection. 81 If so, the result in Magill may indicate that copyright and antitrust law are two alternative means of achieving a similar competitive outcome, and that the American and European legal systems have chosen different methods of achieving that outcome: while the United States refused to recognize any copyright in a garden-variety compilation of data, EU institutions, lacking jurisdiction over the scope of copyright protection granted under national laws, achieved the same result through antitrust law. 82 Nevertheless, that conclusion oversimplifies the issue and fails to appreciate how remarkable the U.S. Supreme Court decision in Feist actually was-how genuinely radical it was in the context of the IPantitrust interface. . IMS Health presents a slightly different factual scenario than either Feist or Magill, as the IPR that IMS Health sought to protect was the particular structure of its database rather than the factual information within that database. We posit no direct analogy between IMS Health and either Feist or Magill in this section, and we will discuss the resolution of Feist under American copyright law in more detail below. At this point, we only wish to highlight that, with respect to compilations and databases, EU copyright law provided stronger protections to creators of such works than did American copyright law. While the European institutions, confronted with a situation that they perceived as requiring intervention, had only one tool at their disposal (competition law), the same cannot be said about the U.S. Supreme Court. Since U.S. federal courts have jurisdiction over both copyright and antitrust, and since an antitrust counterclaim had been filed and already decided in Feist's favor when the case was argued before the Supreme Court, it was clear to the Court that an alternative antitrust route to resolve the conflict might be available. 83 Moreover, even though Feist's appeal concerned only the copyright question (because the court of appeals had not yet decided Feist's antitrust counterclaim) the petition for certiorari explicitly invited the Court to incorporate an antitrust-like analysis into its copyright ruling. Feist's petition contained the three following questions:
1. Can a telephone company copyright its directory of the phone numbers it has assigned to subscribers under its granted monopoly status, refuse to grant a license to those directory listings to a competing independent directory publisher, then use a copyright infringement action to enforce its refusal and prevent self-help access by the competitor to the telephone company's directory?
2. If such a refusal to deal is found to be an antitrust violation, would the copyright infringement action amount to "copyright misuse," thereby preventing enforcement of the copyright under a theory similar to that of "patent misuse"? 3. Does the copyright in a telephone directory by the telephone company prevent access to that directory as a source of names and numbers to compile a competing directory, or does copyright protection extend only to the selection, coordination, or arrangement of those names and numbers? 84 The first and second questions ostensibly invited the Court to consider the antitrust consequences of the conduct at issue. They invited the Court to uphold Rural's copyright in the listings but to create a relatively narrow exception that would permit Feist to compete. Indeed, regulatory intervention in such circumstances-a statutory monopoly in one market attempting to forestall competition in an adjacent market-is not uncommon. The Court thus faced three options. It could decline to hear the case, leave the scope of Rural's copyright intact, and let the parallel antitrust proceedings run their course; it could decide to hear the case and decide whether the doctrine of copyright misuse or an antitrust-like "exceptional circumstances" exception 83 The Supreme Court opinion actually cited the district court's decision on the antitrust counterclaim. Feist, 499 U.S. at 343. 84 would limit Rural's copyright; or it could, by addressing the petition's third question, tackle the copyrightability of the listings head-on.
Against this backdrop, the Court's decision to address only the third question can be seen as a deliberate decision to resolve the case as a matter of copyright first principles, rather than as a consequence of special circumstances, external to copyright law's core policies. Furthermore, when actually resolving the case, a unanimous Court adopted a solution so restrictive of IPRs that critics of the European approach should regard it as radical. The Court was clearly motivated by procompetitive considerations; it sought to prevent copyright from standing in the way of competition and innovation. In the Court's own words, its ruling would encourage "others to build freely upon the ideas and information conveyed by a work."
85 To achieve this outcome, the Court not only denied Rural any copyright in its listings, but also raised the bar for copyrightability of compilations, declaring that the compiler's labor, i.e., its investment, is irrelevant to copyright laws, and holding that data is always free for others to take. Moreover, by basing its ruling on first principles of copyright law (grounded in the Constitution) 86 rather than on the particular circumstances of the case (Rural's statutory monopoly status), the Court undermined attempts to use those circumstances to distinguish future cases.
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As one could easily predict, developments in the aftermath of Feist have tended to soften its potential impact on copyright protection for data compilations. For example, the Court's suggestion that facts cannot be protected because they do not originate from the author has led some courts to conclude that "created facts," such as various ratings, evaluations, or classifications, are not facts, but protected expressions. 88 In addition, contracts that grant access to data compilations often contain terms that purport to control subsequent use of the data. Courts have continued to enforce these terms post-Feist. 89 These developments notwithstanding, factual compilations continue to receive weaker protection in the United States than they do in Europe. As far as we can tell, mass-market contracts are generally as valid in Europe as they are in the United States, and even EU laws that regulate these contracts (e.g., the 1993 EU Directive on Unfair Terms of Consumer Contracts) 90 personam aspects of the contractual relationships between sellers and consumers (assent, reasonableness, etc.) rather than on the public interest in preserving access to public domain information.
In addition, the European Union has consciously moved in a direction opposite to Feist through the 1996 enactment of Directive 96/9/EC on the legal protection of databases. 91 Article 3 of the Directive provides a Feist-like copyright in a database that, "by reason of the selection or arrangement of [its] contents, constitute[s] the author's own intellectual creation." 92 Article 7, however, grants a sui generis right "to prevent extraction and/or re-utilization of the whole or of a substantial part . . . of the contents of [a] database" to a maker who "shows that there has been qualitatively and/or quantitatively a substantial investment in either the obtaining, verification or presenting of [those] contents."
93 Article 7(1) thus adds a sui generis right atop the copyright, 94 aimed at protecting the investment made in creating the database. Protecting that investment is exactly what Feist declined to do when it rejected a "sweat of the brow," or "industrious collection," basis for copyright. 95 Moreover, unlike Feist, which, by casting its ruling in Constitutional terms created a serious stumbling block for many legislative initiatives to grant IP rights in databases, 96 Magill did not have (and was never intended to have) a similar effect. While paragraph 47 of the Directive's preamble reaffirms the holding in Magill by clarifying that competition law may be applied to prevent anticompetitive abuses of the newly created right, Magill remains a tiny island of procompetitive interest in a wide and deep sea of IP protection. 97 In conclusion, the courts in Magill and Feist faced a very similar problem: refusal to license factual listings, which prevented competition and innovation in an adjacent market. The European courts addressed this problem by up- 91 Council Directive 96/9/EC, supra note 81; see infra note 97 (explaining that Feist was a catalyst for adoption of the EU Database Directive). 92 holding the copyright, while citing "exceptional circumstances" to impose antitrust limitations on its exercise; in so doing, the European courts maintained the copyright owner's entitlement to be paid. The U.S. Supreme Court, by contrast, declined to adopt an antitrust solution, but instead denied copyright protection altogether. The Court thereby precluded any right to compensation and allowed anyone, regardless of the circumstances, to use the data. If one were to determine on the basis of these decisions which jurisdiction affords greater protection to IP rights, the European Union would plainly prevail.
B. COPYRIGHT MISUSE
While the previous section discussed copyright protection for a particular type of subject matter, this and the following two sections discuss more general doctrines within American copyright law that promote innovative competition. 98 In this section we argue that the doctrine of copyright misuse in some sense substitutes for stricter antitrust scrutiny of the exercise of intellectual property rights. In other words, copyright misuse, which generally has no analogue within European copyright regimes, precludes certain anticompetitive uses of IPRs, which might in Europe require the application of antitrust doctrines.
The doctrine of copyright misuse has never been fully defined, and has not yet been endorsed (or rejected) by the Supreme Court. Under one formulation, the doctrine "prevents copyright holders from leveraging their limited monopoly to allow them control of areas outside the monopoly."
99 It has been applied in a variety of circumstances to render a copyright unenforceable where the copyright holder has acted in some way improperly. 100 The seminal case on copyright misuse is Lasercomb America Inc. v. Reynolds. 101 Lasercomb was a manufacturer of steel rule dies used to cut paper, and it developed a software program, Interact, that was used to create those dies. Lasercomb licensed four pre-release copies to Holiday Steel, a competing die manufacturer. The license agreement included a clause that expressly prohibited the licensee from "develop [ing] While the court found that infringement had occurred, it held that the doctrine of copyright misuse precluded Lasercomb from any relief from the defendants' infringement. 103 The misuse in this case was Lasercomb's attempt to use its copyright in a particular expression, the Interact software code, "to suppress any attempt by the licensee to independently implement the idea which Interact expresses," 104 namely, "using CAD/CAM software to make steel rule dies." 105 Importantly, courts have repeatedly stated that a defendant need not demonstrate an antitrust violation by the plaintiff to establish the defense of copyright misuse. 106 This means that defendants will be able to make use of the defense even where antitrust law would leave them without remedy. This disjunction between antitrust violations and copyright misuse can be seen in Alcatel USA Inc. v. DGI Technologies, Inc.
107 DSC was a manufacturer of telephone switching systems, for which it had developed a copyrighted operating system. While it sold its hardware, it only licensed the use of its operating system. Those licenses included terms that prohibited consumers from copying the software, disclosing it to third parties, or using DSC's software with hardware other than DSC-manufactured equipment. 108 DGI, a rival hardware manufacturer, reverse-engineered DSC's products to develop its own products, which DGI contended were compatible with, but superior to, DSC's products. DSC brought suit, and DGI responded with a counterclaim for monopolization in violation of SEction 2 of the Sherman Act.
While both the district court and the circuit court dismissed DGI's antitrust counterclaim, the circuit court allowed DGI's defense of copyright misuse to DSC's infringement claim. The circuit court held that DSC misused its copyright by licensing its software only to be used in conjunction with DSC-manu- 102 Id. at 978. 103 Id. at 979. 104 Id. at 978. 105 Id. at 978 n.19. 106 Id. at 978 ("[A] misuse need not be a violation of antitrust law in order to comprise an equitable defense to an infringement action. The question is not whether the copyright is being used in a manner violative of antitrust law (such as whether the licensing agreement is "reasonable"), but whether the copyright is being used in a manner violative of the public policy embodied in the grant of a copyright.").
107 166 F.3d 772 (5th Cir. 1999). 108 Id. at 777. factured hardware. 109 The circuit court held that, by conditioning its software licenses in this way, DSC had impermissibly attempted to expand its monopoly over the copyrighted software to the hardware itself. Thus, although it rejected DGI's counterclaim for monopolization, the court nonetheless held that DSC's attempt to use its copyright to affect competition in a secondary market precluded DSC from enforcing its copyright. 110 Thus, Alcatel constitutes a case in which an American court, rather than using antitrust law to limit the scope of IPRs, instead used a doctrine internal to copyright law to restrain copyright overreach and promote innovative competition.
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By contrast, European copyright regimes generally do not have a doctrine equivalent to the American doctrine of copyright misuse. 112 Regulating questionable uses of copyright of the type prohibited by the doctrine of copyright misuse in the United States is thus left in European jurisdictions to the higher and stricter standards of competition law.
C. THE MERGER DOCTRINE
Another doctrine that American courts have applied to limit anticompetitive uses of copyright is the merger doctrine. 113 The merger doctrine is closely related to the idea-expression dichotomy. Under the idea-expression dichotomy, copyright will only be granted over the particular expression of an idea, not over the idea itself. 114 The merger doctrine represents in some sense a further manifestation of the idea-expression dichotomy; under that merger doctrine, "even expression is not protected in those instances where there is only one or so few ways of expressing an idea that protection of the expres-ANTITRUST LAW JOURNAL [Vol. 79 sion would effectively accord protection to the idea itself." 115 Thus, the merger doctrine denies an author exclusivity over his or her expression where such protection would inevitably give the author exclusivity over the idea itself.
We are not suggesting that the idea-expression dichotomy is unique to American copyright law or that European copyright regimes contain no analogous principle. Virtually all copyright regimes distinguish protectable expression from unprotectable ideas; even multilateral treaties such as the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) draw a distinction between ideas and their expression.
116 Therefore, to the extent that the merger doctrine flows directly from the idea-expression dichotomy, most copyright regimes should recognize the doctrine in some form.
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To date, however, few jurisdictions have explicitly embraced the doctrine. What makes American copyright law unique is not only the robust nature of its merger doctrine, but also the frequency with which that doctrine has been applied with express reference to antitrust considerations.
The litigation between the New York Mercantile Exchange (NYMEX) and the Intercontinental Exchange (ICE) provides a good example of such an application. NYMEX and ICE were rival commodity exchanges. At the end of each business day, NYMEX determined the settlement prices for its futures contracts. NYMEX disseminated those settlements prices to the public, as it was required to under applicable securities legislation. ICE began using NYMEX's settlement prices in its own clearing operations, and NYMEX subsequently brought a copyright infringement action against ICE. ICE counterclaimed, alleging that NYMEX's unwillingness to license its prices to ICE constituted an impermissible refusal to deal under Section 2 of the Sherman Act.
The Southern District of New York dismissed ICE's antitrust counterclaim. 118 The court accepted the existence and validity of the essential facilities doctrine, but held that the Supreme Court's decision in Trinko barred ICE's essential facilities claim. In Trinko, the district court observed, the Court had held that the essential facilities doctrine is inapplicable where a regulatory body has the authority to compel access. Because the Commodity Futures Trading Commission had the statutory power to order NYMEX to disclose its prices, the court declined to apply the essential facilities doctrine. The court proceeded to hold that the Aspen Skiing doctrine did not apply on the facts of the case, and thus dismissed ICE's counterclaim.
Notwithstanding the dismissal of its antitrust counterclaim, ICE was able to continue using the settlement prices because it successfully argued that NYMEX had no copyright in the settlement prices. Both the district court and the Second Circuit held that the settlement prices created by NYMEX were so closely linked to and reflective of the conduct of market participants that to give copyright protection to those settlement prices would improperly protect the "idea" of the taking prices in the market. 119 The Second Circuit's rationale for applying the merger doctrine was laden with competition concerns: "To grant NYMEX copyright protection here 'would effectively accord protection to the idea itself' . . . and bar ICE or other competitors from valuing NYMEX's contracts."
120 The court's rationale suggests that it was concerned with the anticompetitive outcome that would result from giving NYMEX an enforceable copyright in the settlement prices. Additionally, the court observed that "policy considerations weigh heavily in determining the appropriate application of the merger doctrine." 121 The court acknowledged that an overly aggressive application of the merger doctrine would significantly reduce the scope of copyright protection and thereby diminish incentives to innovate; the court concluded, however, that these concerns did not arise in the case before it. Because NYMEX needed to disseminate settlement prices, both to operate its commodity exchange and to comply with its regulatory obligations, the ruling would not reduce its incentive to do so. 122 This case thus presents another situation where the perceived need for balance between the incentives to innovate and competitive markets was satisfied entirely within the domain of copyright law. Cir. 1994 ) ("In cases of wholesale takings of compilations, a selective application of the merger doctrine, withholding its application as to soft ideas infused with taste and opinion, will carry out the statutory policy to protect innovative compilations without impairing the policy that requires public access to ideas of a more important and useful kind.").
122 N.Y. Mercantile Exchange, 497 F. 3d at 118.
The NYMEX case is an interesting example of the methodological divergence of American and European courts' approaches to such cases. In an article published shortly after the district court's rejection of ICE's antitrust counterclaim (but before its decision on the copyright claims), Eleanor Fox argued that if ICE's antitrust counterclaim had been addressed by a European court applying IMS Health, the court would have likely found that NYMEX's conduct constituted an impermissible refusal to deal. 123 From this analysis, Fox concluded that European antitrust authorities are more activist and more willing to impose positive obligations on parties than are American antitrust authorities. 124 On this point, she was undoubtedly correct. As the subsequent developments of this case suggest, however, the difference in how antitrust law applies to such a case does not necessarily reflect divergence, from a competition perspective, in the substantive outcomes of the cases. While European authorities might have found an impermissible refusal to deal, the Second Circuit applied the merger doctrine to limit NYMEX's copyright in the information, thereby allowing ICE to use that information to compete with NYMEX.
Unlike Feist, which ruled that the listings were not copyrightable as a matter of copyright first principles, and that copying them was legal per se, NYMEX applied a rule of reason analysis. The Second Circuit ruled that the settlement prices in NYMEX constituted a merger of ideas and expression in light of the particular circumstances of the market. Moreover, the court did so only after it concluded, also based on market characteristics, that applying the merger doctrine would not seriously undermine the incentive to create the work in the first place. 125 The analysis-undertaken within copyright law-is not dissimilar to the analyses undertaken in the EU cases applying competition law.
American courts have also applied the merger doctrine with competition concerns in mind in the context of computer software. In Lexmark International v. Static Control Components, Inc., the Sixth Circuit held that the merger doctrine precluded copyright protection for technological lock-out codes that prevented the use of unauthorized components. 126 In so holding, the 123 Fox, supra note 3, at 961-64. 124 Id. at 964-66. 125 N.Y. Mercantile Exchange, 497 F.3d at 116-18. 126 The court explained:
Generally speaking, "lock-out" codes fall on the functional-idea rather than the original-expression side of the copyright line. Manufacturers of interoperable devices such as computers and software, game consoles and video games, printers and toner cartridges, or automobiles and replacement parts may employ a security system to bar the use of unauthorized components. To "unlock" and permit operation of the primary device (i.e., the computer, the game console, the printer, the car), the component must contain either a certain code sequence or be able to respond appropriately to an authen-Sixth Circuit applied the merger doctrine to preclude copyright protection where such protection would extend the scope of exclusivity beyond the copyrighted work itself.
Another significant application of the merger doctrine was Computer Associates International, Inc. v. Altai, Inc., in which the Second Circuit held that copyright does not protect elements of computer software that are dictated by efficiency considerations or by external factors, such as the mechanical specifications of the computer on which the software will run. 127 In reaching this conclusion, the court paid particular heed to the significant role that technical requirements and industry-wide standards often play in dictating the particular form that a computer program takes. Thus, the Second Circuit was careful to avoid giving exclusive control over an entire genre of software to any particular software manufacturer simply because it was the first to implement a particular standard.
The merger doctrine might have provided a potential basis for resolving the IMS Health case, had it been decided under American law. As noted above, 128 IMS Health sought to enforce a copyright over its 1860 brick structure for categorizing pharmaceutical sales information on a geographic basis. Because IMS Health had devised the structure in collaboration with the pharmaceutical industry, its structure quickly became an industry standard, and pharmaceutical companies refused to purchase marketing data that was not formatted according to this structure. An American court considering this case might have reasoned that granting copyright protection to the brick structure would effectively grant IMS Health a monopoly not only over its brick structure, but also over the entire market for pharmaceutical sales information. An American court might also have regarded the IMS Health structure as a non-copyrightable "system." 129 Additionally, the policy considerations to which the Second Circuit referred in the NYMEX case would not weigh against applying the merger doctrine in the IMS Health case. Because the product that IMS Health sold was pharmaceutical data, not the its brick structure, and because some type of structure was necessary to categorize these data, there would be little risk that denying copyright protection would reduce incentives to innovate. tication process. To the extent compatibility requires that a particular code sequence be included in the component device to permit its use, the merger and scènes à faire doctrines generally preclude the code sequence from obtaining copyright protection. Lexmark Int'l v. Static Control Components, Inc., 387 F.3d 522, 536 (6th Cir. 2004). 127 Computer Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992). 128 See supra text accompanying notes 39-45. 129 See Baker v. Selden, 101 U.S. 99, 104 (1879) (holding that, while a book describing an improved system for book-keeping may be copyrighted, "as a book intended to convey instruction in the art, any person may practise and use the art . . . described and illustrated therein," and "[t]he copyright of a book on book-keeping cannot secure the exclusive right to make, sell, and use account-books prepared upon the plan set forth in such a book").
While this reasoning is by no means conclusive, it does illustrate how an American court might have resolved the IMS Health case and achieved the same procompetitive outcomes through doctrines internal to copyright law rather than through antitrust law.
D. FAIR USE
Fair use is another (and perhaps the ultimate) doctrine of American copyright law serving a procompetitive interest. 130 The fair use doctrine permits, under some conditions, the copying of copyrighted material for legitimate purposes.
131 Most important for the purpose of this article, fair use has been invoked on certain occasions to allow copying for the purpose of competing with the owner of the copyrighted work. For example, in Atari Games Corp. v. Nintendo of America Inc., the Federal Circuit held that "reverse engineering object code to discern the unprotectable ideas in a computer program is a fair use."
132 Similarly, in Sega Enterprises Ltd. v. Accolade Inc., the Ninth Circuit held that of the fair use doctrine permitted Accolade to copy header code that Sega had inserted into its video game system and games to prevent competing manufacturers' games from functioning on Sega's console. 133 Thus, in these cases, courts have applied the fair use doctrine to allow competitors to develop products that compete with the copyright holder's products.
Admittedly, similar doctrines relating to reverse engineering exist within European copyright regimes. In particular, the Computer Programs Directives incorporate, 134 and several European jurisdictions have codified, 135 a rule that permits parties to copy software as a part of the process of reverse engineering that software. Even in other contexts and in the absence of explicit legislation, European courts may invoke non-copyright principles to read limitations into copyright law that have an effect similar to fair use. 136 Therefore, to the extent that European copyright regimes contain rules equivalent to those developed under the American fair use doctrine, American copyright law demonstrates no stronger procompetitive interest in this respect than do European copyright regimes.
One crucial aspect of the American doctrine of fair use, however, makes it more capable than European copyright regimes of fostering procompetitive outcomes: American fair use relies on an open-ended system in which courts determine in each particular case whether the use of copyrighted materials was fair. Most European systems, on the other hand, provide a statutory list of specific uses of copyrighted materials that do not constitute infringement. 137 Moreover, European courts tend to interpret these statutory exceptions narrowly and restrictively. 138 Thus, European copyright regimes are in this respect necessarily reactive, while American fair use doctrine can bend to the facts of particular cases to foster ad hoc procompetitive outcomes. These outcomes not only resolve particular disputes, but also create a body of case law that informs future innovators even if Congress takes no action.
A comparison of the factors set out in Magill and the factors that U.S. law considers in fair use analysis reveals both considerable similarities and marked differences. Acuff-Rose Music, the more transformative the use, the more likely it will be deemed fair. 140 According to recent studies, the transformative use doctrine plays an increasingly important role in current U.S. copyright fair use jurisprudence, a trend that can be traced to the Supreme Court's 1994 decision in Campbell, 141 handed down only one year before Magill.
Another similarity is that, while the Magill formulation does not discriminate among different types of works, its application has nonetheless been limited to works that, even if protected, are at the margin, rather than the core, of copyright protection. In the United States, whether a work is at the core or the margin of copyright protection affects the likelihood that the use in question will be deemed "fair."
142 Courts allow "greater leeway . . . to a claim of fair use where the work is factual or informational," 143 as opposed to a work that is creative or expressive. obtain public-domain data about properties in southeastern Wisconsin would be by copying the data in the municipalities' databases as embedded in Market Drive, so that it would be copying the compilation and not just the compiled data only because the data and the format in which they were organized could not be disentangled, it would be privileged to make such a copy . . . .").
146 Joined Cases C-241/91 P & C-242/91 P, Radio Telefis Eireann (RTE) & Indep. Television Publ'ns Ltd (ITP) v. Comm'n (Magill), 1995 E.C.R. I-743, ¶ 53 (observing that the television stations "were, by force of circumstance, the only sources of the basic information on programme scheduling which is the indispensable raw material for compiling a weekly television guide").
potential market for or value of the copyrighted work."
147 This factor resembles the "new product" requirement from Magill; it is also consistent with the finding in Microsoft that compulsory disclosure of interoperability information would not allow Microsoft's competitors to clone its products and would not reduce Microsoft's incentives to innovate. 148 Despite the similarities, there are two significant differences. First, as a remedy for abuse of dominance, IP holders may be compelled to license their IPRs in Europe only if it has been established that the IP holder holds a dominant position in the market and that it has abused that position. In contrast, fair use is potentially available with respect to all works, and the analysis focuses on the defendant's conduct, not on the copyright owner's conduct and market power. 149 Second, in Europe, the copyright owner is still entitled to charge a reasonable fee for the use of the work, whereas under fair use, the fee is zero. While the similarities reflect the ability of the two regimes to reach the same competitive result in a given case, the differences support our view of the relative weakness of copyright protection in the United States as compared to Europe.
III. ANTITRUST-BASED VS. COPYRIGHT-BASED MECHANISMS FOR FOSTERING COMPETITIVE MARKETS: TWO SIDES OF A BIASED COIN?
The foregoing sections have argued that the divergence between European and American treatment of anticompetitive uses of intellectual products may not be so broad as commonly supposed. On certain questions, both jurisdictions achieve substantively similar outcomes, albeit through different means.
In this Part we take the analysis one step further and posit that there are ways in which the American model of copyright-based regulation of anticompetitive uses of intellectual property actually provides less, rather than more, protection to intellectual property rights than does the European model of antitrust-based regulation. There are three respects in which this is true: 147 17 U.S.C. § 107(4). In assessing the likelihood of harm, courts may infer market harm "when a commercial use amounts to mere duplication of the entirety of an original." Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 591 (1994). In such cases, the use "clearly 'supersede[s] the objects' . . . of the original and serves as a market replacement for it, making it likely that cognizable market harm to the original will occur. But when, on the contrary, the second use is transformative, market substitution is at least less certain, and market harm may not be so readily inferred." Id. (citations omitted).
148 Case T-201/04, Microsoft Corp. v. Comm'n, 2007 E.C.R. II-3601, ¶ ¶ 700-701. 149 Somewhat paradoxically, the effect on the market test in U.S. fair use analysis could benefit a copyright owner with a dominant position; it is more likely that a use would harm the sale of a work that enjoys a dominant position than it would harm the sale of a work for which plenty of substitutes are already available.
First, antitrust-based regulation of copyrighted works is more context-specific than those forms of copyright-based regulation that ultimately deny the owner a valid copyright. Although antitrust may compel copyright owners to license their work, copyright continues to protect the work, and owners can enforce that copyright against others in settings that do not give rise to an abuse of dominant position. 150 Moreover, the copyright remains intact unless and until the charge of abuse is established. By contrast, a finding that a work is not entitled to copyright protection-because the merger doctrine applies or because the work is an uncopyrightable compilation of facts-or that the work may be copied under fair use, narrows the producer's ability to appropriate supracompetitive returns through licensing or sale of copies, through a strategic refusal to license, or through threats of litigation.
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Second, it may simply be easier for parties to convince courts that competition concerns warrant the application of procompetitive copyright doctrines, such as the merger doctrine, copyright misuse, or fair use, than it would be for them to seek relief under antitrust laws. Although antitrust law and copyright law might assign the burden of proof to the same party, 152 elements of antitrust law that play a major role in limiting its reach are often absent-and thus need not be proven-when copyright law's internal limiting doctrines are invoked. For example, both monopolization claims under Section 2 of the Sherman Act and abuse of dominance claims under Article 102 TFEU ordinarily require the plaintiff to define a relevant market and prove that the defendant had a high degree of market power. These requirements bar many antitrust cases, but they are absent-at the very least explicitly-from the regulation of anticompetitive outcomes from within copyright law. 153 Similarly, where a particular practice is not per se illegal, a plaintiff in an antitrust suit will have to prove 150 The U.S. misuse doctrine, by contrast, typically bars the enforcement of the IPR until the misuse has been purged, even if the defendant pleading misuse is unaffected by it. See Apostolopoulos, supra note 112, at 585 n.91. 151 Additionally, where the compulsory licensing of copyright works under antitrust law entails licensing the work to competitors at a reasonable rate, antitrust-based regulation still contemplates a flow of royalties between the user and the owner, while the copyright-based modes of regulation that eviscerate the copyright do not.
152 Copyright misuse and fair use are both affirmative defenses, meaning that the burden of proof is on the defendant. The legal nature of the merger doctrine is less clear, and courts have split on whether it affects the copyrightability of a work or merely serves as a defense in an infringement action. See Mason v. Montgomery Data, Inc., 967 F.2d 135, 138 n.5 (5th Cir. 1992). 153 In the United States, this burden to show market power has become substantially higher since Illinois Tool Works, in which the Supreme Court decided that a patent does not by itself confer market power upon the patentee. Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28, 45-46 (2006) . Although this decision occurred in the patent context, it can reasonably be inferred that the decision destroys any legal presumption in American law that market power arises from the mere possession of an IPR. But see Katz, supra note 2 (arguing that courts may still reasonably infer the existence of market power from the existence of IPRs).
that the defendant's conduct resulted or will likely result in anticompetitive outcomes in the market. This requirement is also absent from (or at least less rigorous in) internal regulation of anticompetitive uses of copyrights. 154 Thus, even when the substantive outcome is similar, the American means to achieve it are more widely available and easier to use.
Third, the context-specific nature of an abuse-of-dominance finding renders it difficult to extend such a finding to analogous cases. In contrast, when a court resolves competition concerns by tweaking the underlying copyright, that resolution can easily spill over to similar cases that involve other copyright holders in other industries, thus weakening the rights of copyright holders more broadly. For example, parties can reasonably rely on the holding in Feist and copy alphabetically ordered compilations of data in a wide array of contexts because the outcome in Feist is based on a legal principle of general applicability. Unless market conditions are highly similar, however, copiers of data are less likely to assume that the holding in Magill would shield them from copyright infringement liability, because Magill was specifically limited to its exceptional circumstances. Similarly, even though a finding of fair use is highly context specific, the principles articulated in every such case are applicable to a wide swath of other circumstances; their application usually does not depend on the copyright owner's possession of significant market power in a given industry, or on clearly articulated anticompetitive outcomes. In other words, an antitrust resolution of refusal to deal cases tends to have an inter partes effect, while an IP resolution tends to have an in rem effect.
IV. COMPARING THE PROCESSES OF ANTITRUST ENFORCEMENT
To this point, we have questioned the conventional wisdom on the relative strength of copyright protection in the United States and the European Union primarily by focusing on substantive differences in copyright law regimes on either side of the Atlantic. In this Part, we introduce an additional consideration: the process of antitrust enforcement. Specifically, we posit that the processes by which antitrust law is enforced in the United States may provide another reason for thinking that IPRs are, in effect, less secure in the United States than in Europe.
The starting point for this discussion is the significantly greater prevalence of private antitrust suits in the United States than in Europe. 155 160 Several key reasons for this divergence are important here.
One factor is the magnitude of damages available in the United States. Under Section 4 of the Clayton Act, successful plaintiffs in antitrust suits can recover treble damages as well as reasonable attorney's fees, in contrast to normal practice in American litigation. 161 By contrast, supracompensatory damages are generally unavailable in most European states. 162 Indeed, while U.S. courts have long entertained private treble-damages actions, European courts have only relatively recently concluded that damages are available at all for breaches of EU competition law. 163 Thus, the financial reward for suc-cessful antitrust plaintiffs is much greater in the United States than it is in Europe.
Important procedural differences also explain why private actions are less frequent in Europe. A key difference is the widespread availability of class actions in the United States. By their nature, class actions make possible certain types of litigation that could not be feasibly brought by individual plaintiffs. The significance of the availability of class actions for American antitrust litigation is great; of the 1,239 federal antitrust cases filed in 2008, 765 were class actions. 164 In 2009, following Twombly, the number of antitrust class actions filed dropped to 375, 165 but this is still significantly more than the number of class actions filed in the European Union, because most European states do not have a procedure directly analogous to the class action.
166 While many European states are now introducing or exploring the possibility of introducing some type of collective action, they seldom go as far as the American model of opt-out class actions. For example, while the European Commission discussed the desirability of some form of collective redress for antitrust violations in its 2008 White Paper on Damages Actions, it proposed only the use of representative actions and opt-in collective actions rather than American-style opt-out class actions. 167 The broader scope for discovery available in American litigation may also facilitate the assertion of antitrust claims. Under the Federal Rules of Civil Procedure, parties have a right to discovery of any relevant, non-privileged document. 168 By contrast, most European states do not impose nearly so expansive an obligation on parties to litigation to disclose this type of information to other parties. 169 While the 2008 EC White Paper also recognized the need for increased disclosure in private antitrust cases, the model of disclosure it advocated fell well short of the expansive model of discovery found in the United States. 170 164 169 See ASHURST REPORT, supra note 159, at 61-64. 170 See White Paper, supra note 167. Under the model put forward by the Commission in its White Paper, disclosure of documents would be by court order rather than party-initiated as in the United States, and disclosure would only be ordered where the claimant has:
-presented all the facts and means of evidence that are reasonably available to him, provided that these show plausible grounds to suspect that he suffered harm as a result of an infringement of competition rules by the defendant; -shown to the satisfaction of the court that he is unable, applying all efforts that can reasonably be expected, otherwise to produce the requested evidence; [Vol. 79
These procedural factors help explain the much larger role that private antitrust litigation plays in the United States as compared to Europe. This role, in turn, helps explain why private litigation provides a check on the exercise of IPRs in the United States that it does not provide, at least to nearly the same degree, in Europe. Thus, even if the substance of American antitrust law provides less of a check on the exercise of IPRs than does EU competition law, the higher likelihood that an IP holder will be subjected to an antitrust claim in the United States may result in a greater practical check on the exercise of IPRs. As cases such as Feist and NYMEX illustrate, defendants facing copyright infringement claims in the United States may well assert antitrust counterclaims. While such counterclaims often fail, the costs of defending such counterclaims can still be significant, and they can expose claimants to much more wide-ranging discovery obligations than the initial infringement claims would expose them. Moreover, given the underdevelopment and uncertainty of this area of the law, there is still a risk that the counterclaim could be successful, thereby exposing the plaintiff to a claim for treble damages.
Given these costs and potential risks, we would expect owners of IPRs in the United States to try to avoid conduct that could expose them to antitrust claims or counterclaims. Thus, where a plausible antitrust claim exists, owners of IPRs might be less willing to pursue infringement actions and more willing to license their IPRs, or at least, more willing to settle their IP claims on terms favorable to the alleged infringers. By contrast, the limits on private antitrust litigation in Europe means that IP owners seeking to exercise or enforce their IPRs face a lower risk of antitrust liability.
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When differences in the processes of antitrust enforcement are taken into account, it appears again that, in certain important respects, the effective degree of protection for IPRs might actually be lower in the United States than it is in Europe. Therefore, any conclusion about the relative degree of protection for IPRs in the United States and Europe based solely on differences in substantive antitrust law is incomplete and potentially misleading. Any such conclusion must follow a serious analysis that accounts, as discussed in previous Parts, for differences between American and European copyright regimes and, as we suggest in this Part, for differences in the processes of antitrust enforcement in those two jurisdictions.
-specified sufficiently precise categories of evidence to be disclosed; and -satisfied the court that the envisaged disclosure measure is both relevant to the case and necessary and proportionate. Id. at 5 (emphases omitted). 171 We note, however, that this outcome may be partly offset in some cases by the availability in the United States of statutory damages and copyright class actions, which by and large, do not exist in Europe.
V. EVALUATING THE APPROACHES
To this point, we primarily have made a descriptive claim as to the relative strength of protection for IPRs in the United States and in Europe. In this part, we provide our thoughts as to why the United States has tended to resort to IP-based, rather than antitrust-based, solutions for restraining the anticompetitive uses of IPRs, while the European Union has instead looked to antitrust to resolve the same problem.
There seem to be three main reasons why the European Union tends to adopt antitrust-based solutions rather than IP-based solutions to curbing anticompetitive uses of IPRs. First, as noted earlier, antitrust and IP law are primarily dealt with by different institutions, thereby leading to a bifurcated system. IP law is largely the domain of the member states, and EU institutions have had relatively little power to influence member states' IP laws. By contrast, antitrust law is largely, though by no means exclusively, developed and enforced at the EU level. This means that when EU institutions seek to constrain the anticompetitive exercise of IPRs in a particular case, they must address that conduct using the tools of antitrust, over which they have jurisdiction, rather than IP, over which they do not.
Second, and related to this bifurcation of antitrust and IP, private antitrust enforcement in Europe is extremely rare, as noted above. Because private enforcement of antitrust is so rare, courts hearing IP cases have a limited opportunity and capacity to hear detailed accounts of the anticompetitive effects of IP-related conduct and to consider IP-based solutions to the questions before them. Even when the law permits infringement defendants to bring antitrust counterclaims, there are, as discussed in the previous Part, lower incentives for and higher barriers to prosecuting such claims. 172 Third, the generally accepted normative bases for antitrust law and copyright law in European legal thought suggest that courts might, in general, instinctively lean toward an antitrust-based solution to an anticompetitive use of an IP right instead of an IP-based solution. In Europe, as in the United States, competition law is largely seen as an instrument of economic policy. 173 In many European jurisdictions, however, copyright law is often conceived not as a statutory framework for advancing economic and cultural goals, but merely as a means of legally recognizing the natural rights of authors in their intellectual creations. 174 Under such conceptions, it might become more diffi- 172 See supra text accompanying notes 157-172. 173 EU competition law, however, has also been used to advance the broader political objective of creating a single market. 174 cult to adjust the copyright from within to accommodate innovative-competition concerns, as such concerns can be perceived as entirely distinct from, and incommensurable with, the perceived ideological foundation of copyright law. In such situations, a court may find resort to competition law-as an external set of rules-more attractive or acceptable, as it does not challenge the internal coherence of copyright law.
In each of these three respects, the United States differs from the European Union in a way that makes it easier for U.S. courts to regulate the anticompetitive use of an IPR from within. Initially, in contrast to the European Union's bifurcated jurisdictional structure, U.S. federal courts have jurisdiction over both antitrust law and copyright law. Indeed, as discussed above, in cases involving an allegedly anticompetitive use of IPRs, a plaintiff may bring an infringement action and a defendant may counterclaim for breach of antitrust laws. Because federal courts have jurisdiction over both IP and antitrust law (and the very same judge often has jurisdiction over the IP and antitrust aspects of a particular case), those courts have greater freedom to choose the appropriate avenue to promote innovative competition.
In addition, the availability (and longer history) of private antitrust enforcement in the United States enables defendants in IP cases to set forth the competitive implications of enforcing the IP more easily. This allows the court to consider the competitive effect seriously, on the basis of elaborated arguments and a supporting record, rather than an afterthought in an IP case. As opposed to the natural rights foundations that dominate copyright conceptions in Europe, U.S. jurisprudence emphasizes that copyright is a nothing but a purely statutory scheme designed to promote public goals, to which the private benefits of authors are subordinate. 175 The frequent attribution of this mandate to the U.S. Constitution's IP Clause 176 makes American IP jurisprudence more amenable to considering innovative-competition concerns from within. Because both antitrust and IP law share similar normative foundations, courts have greater latitude to choose between them in crafting a solution to a particular problem at the intersection of the two areas of law. [Vol. 79 cance of the refusal to license, may tend to prefer an IP solution that does not require the court to strain its capacity to understand the matter and to design and oversee an appropriate remedy. If IP law can provide a simple and easily administrable rule (compared to a fact-intensive economic analysis under an antitrust rule of reason), the Harvard genes would favor an IP solution. 185 Harvard's Phillip Areeda famously labeled the essential facilities doctrine "an epithet in need of limiting principles," 186 suggesting that it lacks guiding standards and provides a vehicle for "baseless or unmanageable antitrust claims."
187 Internal IP solutions avoid such problems precisely because they rely more on the formal categories of IP laws, and less on the complexity and indeterminacy of the rule of reason.
A few other factors influencing American judicial attitudes may contribute to the same outcome. Antitrust in the United States has become much more ideologically polarized along the conservative/liberal divide than has IP.
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Given the current composition of the Supreme Court, an IP-based solution may have a higher probability of being upheld (or adopted) by the Supreme Court than an antitrust-based ruling against the holder of the IPR. An antitrust solution may be more politically polarizing than an IP solution because the antitrust solution must presuppose the existence of a property right (the right to exclude), with which judicial fiat would then interfere (possibly at the behest of a competitor). An antitrust solution would require the court to impose trebled damages and attorney's fees, thus triggering anxieties about regulatory takings, price controls, and judicial activism. Finding that there is no IPR to begin with relieves those anxieties. If there is no property right to begin with, it cannot be taken. If no license is necessary, no intervention in the price mechanism is required. And if some provisions of the Copyright Act or, even better, the Constitution (as in Feist) can be interpreted to directly mandate the outcome, the outcome would be seen as less judicially activist than one reached under the broad yet indeterminate language of Section 2 of the Sherman Act. Therefore, to the extent that Supreme Court justices seek consensus, they may prefer a solution based on IP over one based on antitrust. extent that lower-court judges seek to have their judgments upheld, rather than reversed, they would frame their decisions accordingly.
In sum, the American approach to achieving a balance between innovation and rivalry through the internal operation of copyright law, rather than the external application of antitrust law, may reflect an American perception that the former is less intrusive on individual freedom and property rights. As we have shown, however, this perception may be illusory. The American IPbased and European antitrust-based approaches yield similar outcomes in many cases, and the American approach actually has the potential to impose greater restrictions on IPRs.
VI. CONCLUSION
In this article we challenge the conventional wisdom that the European Union has subordinated intellectual property rights in the pursuit of competitive markets to a much greater extent than has the United States. We have shown that, at least in the context of copyright protection and refusals to license, the conventional wisdom is wrong. While European antitrust regulation of IPRs does seem more robust and activist than American antitrust regulation of IPRs, focusing solely on one antitrust doctrine (i.e., a dominant seller's refusal to license its copyright) tells only part of the story. Once various doctrines of copyright law are taken into account, the perceived substantive differences between the European and American approaches become much less pronounced. While European jurisdictions have relatively expansive copyright protection, which competition law may occasionally narrow, American copyright law provides stronger internal limits on copyright protection in a number of circumstances. These internal limits not only lessen the need for antitrust law to police anticompetitive uses of copyrighted works but also promote procompetitive outcomes in a broader range of circumstances. When one also considers the broader impact that antitrust law, beyond its treatment of refusals to deal, might have on the exercise of IPRs in the United States, it becomes apparent that U.S. copyright protections are weaker, in key respects, than those available in Europe.
We recognize the limits of our analysis. We have considered only copyright law, and only specific doctrines within it. We have focused our antitrust discussion almost exclusively on the limits that antitrust places on an IP holder's right to refuse to license. Despite these limitations, however, our analysis does suggest grounds to question the common assumption that differences in how the United States and Europe treat refusals to deal reflect fundamental differences in these jurisdictions' overall approaches to the respective roles of IP and competition law in promoting innovation and consumer welfare. Our analysis suggests tentatively that if such differences exist, it is the United
